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Abstract
When Kosovo declared independence, in February 2008, it was stated that the move was not an act of
self-determination. Instead, the key states that supported the decision insisted that the case for
statehood arose from a unique set of circumstances. Kosovo was not a precedent; it was a sui generis
case in international politics. This article considers the arguments underpinning this claim to
exclusivity and argues that, taken either individually or collectively, the main justifications used to
support Kosovo‟s „unique‟ statehood – such as the abuse of human rights - in fact have serious
consequences for other separatist conflicts elsewhere.

Introduction
On 19 December 2007, Sir John Sawers, the then permanent representative of the United Kingdom to
the United Nations made one of the most extraordinary statements of modern British diplomacy.
Emerging from a meeting of the Security Council, which had been discussing efforts to find a final
status settlement for Kosovo, the diplomat stated: „You have the principle of territorial integrity. You
also have the principle of self-determination. There are times when those principles are in tension with
one another, and the principle of territorial integrity is qualified by the principle of self-determination.‟1
This was an astounding statement. A senior British official appeared to be contradicting the longstanding principle of international relations sanctifying the territorial integrity of states, and endorsing
the right of a group of people, albeit under certain conditions, to pursue secession and independence.
However, it quickly became clear that the statement was not an announcement of a revolutionary
change in British foreign policy. Just days later, officials from the Foreign and Commonwealth Office
made it clear that there was no change of policy whatsoever and that the esteemed ambassador had in
fact misspoken. As one official explained, „we are avoiding the term self-determination at all costs.‟2
Rather, the official line was that Kosovo was a unique case in international politics, deriving from the
break up of Yugoslavia, the events of 1999 and the period of UN administration that followed. It could
not in any way, shape or form set a precedent for others.3

This strong reaction to the ambassador‟s apparent „mistake‟ highlights a deep-seated and long-standing
opposition to the idea of self-determination within international politics. 4 In modern terms, and
certainly since the end of the Second World War, the notion of self-determination has generally been
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subordinated to the principle of the territorial integrity of states. Except in cases of decolonisation, or in
the event of the break up of a state, the right of peoples to self-determination leading to independence
has been heavily circumscribed. Instead of statehood, self-determination has been conceived of in
terms of a right to self-government within the existing boundaries of a country. And so it was,
originally, in the case of Kosovo. However, as this article shows, despite having argued during the
1990s that Kosovo did not have a right to independence, the United States and leading EU members
eventually faced no alternative but to accept its statehood (Ker-Lindsay, 2009a). The question then
became how to do this without upsetting established principles of international law and in such a
manner that would not allow it to become a precedent for other territories and groups seeking
statehood. The answer was to construct the above-cited argument that Kosovo in fact represented a sui
generis case in international politics. The problem is that this argument has failed to gain universal
international approval. Although Kosovo has been recognised as independent by over 90 countries (as
of November 2012),5 including the United States and the majority of the European Union, its claim to
statehood is still not accepted by a majority of the members of the United Nations, including China,
Russia, India and Brazil (the BRICs). Kosovo remains, therefore, a contested state in international
politics.6

This article examines why the unique case argument has been rejected by so many states and observers.
In doing so, it explains the deep-seated objections to self-determination in international politics before
examining the specific case of Kosovo. As will be shown, the view that Kosovo is a unique case in
international politics does not hold up to scrutiny. Each of the key arguments is open to challenge. At
the same time, the decision by the United States and leading EU members to pursue independence for
Kosovo has come to be seen as an unacceptable redefinition of international principles designed to
extricate these countries from a „mess‟ of their own making, while denying other peoples the right to
apply the same principles elsewhere.
5
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Statehood and secession in international politics
Any territory wishing to gain recognition should first meet the formal attributes of statehood. These
were laid down in the Montevideo Convention as follows: it must have a defined territory, a settled
population, effective governance and the means to enter into relations with other states. 7 Although the
Montevideo Convention provides important guidance as to the key features of statehood, and thus help
to provide a basic – but non-binding – framework as to whether a territory or entity should be
recognised as a state, other factors also play an important role in the process of recognition or the
decision not to recognise. The way in which a state emerges has also become, at least since the middle
of the twentieth century, extremely important. As Fabry (2010, p.9) notes, „since the 1950s, the
determining factor in admission of new members into the society of states has been whether an entity
has a prior right to independence, rather than whether it is independent.‟ For instance, territories that
meet the criteria of a state but have been created through acts of aggression are widely considered to be
illegitimate.8 But the use of force in the process of state creation is by no means the only consideration.
There are also other vital factors that play a decisive role in shaping the decision of a state whether or
not to recognise an entity as a state. In the modern era, and especially since the end of the Second
World War, perhaps the most powerful of these is the injunction against recognising states that have
come about through unilateral acts of secession from an established and recognised state.

Underlying this reluctance to recognise acts of secession is the principle that states shall respect the
territorial integrity of one another. Traditionally, the call for the respect for territorial integrity of states
is taken to be a prohibition of military action by one state against another. For example, article 2,
paragraph 4, of the Charter of the United Nations provides that: „All Members shall refrain in their
7
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international relations from the threat or use of force against the territorial integrity or political
independence of any State, or in any other manner inconsistent with the Purposes of the United
Nations.‟ However, it has also come to be regarded as a demand that states refrain from actions that
may in other ways diminish or infringe on the territorial integrity of one another. Perhaps the most
important statement to that effect can be found in the Declaration on Principles of International Law
concerning Friendly Relations and Co-operation among States in accordance with the Charter of the
United Nations, which was agreed by the UN General Assembly in 1970. This states that, „any attempt
aimed at the partial or total disruption of the national unity and territorial integrity of a State or country
or at its political independence is incompatible with the purposes and principles of the Charter (United
Nations, 1970). Likewise, the principle of territorial integrity has also formed the basis of key regional
agreements. Most notably, it was enshrined in the Helsinki Final Act, which has played a seminal part
in shaping peace and security in Europe (Helsinki Declaration, 1975). Mutual respect by states for the
territorial integrity of one another has therefore emerged as a bedrock principle of the modern
international system – even if some (such as Clapham, 1998) have argued that there is a need to adopt a
more flexible understanding of statehood in international politics that recognises a more subtle variance
between entities. As Abdul Koroma, a judge of the International Court of Justice, has put it:

The truth is that international law upholds the territorial integrity of a State. One of the
fundamental principles of contemporary international law is that of respect for the sovereignty
and territorial integrity of States. This principle entails an obligation to respect the definition,
delineation and territorial integrity of an existing State. According to the principle, a State
exercises sovereignty within and over its territorial domain. The principle of respect for
territorial integrity is enshrined in the Charter of the United Nations and other international
instruments. (Koroma, 2010, para.21)

For obvious reasons of self-interest, states have proven to be extremely reluctant to challenge this
principle (Fierstein, 2008; Weller, 2005). The problem, however, is that the principle of territorial
integrity runs into direct confrontation with another key principle of international politics: the right of
self-determination of peoples. As with territorial integrity, this has been enshrined in many of the key
documents regulating international relations since 1945. It is, for example, explicitly stated in the UN
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Charter, the UN Declaration on Friendly Relations (1970),9 as well as the Universal Declaration on
Human Rights (1948), the Anti-Colonial Declaration (1960), and the Helsinki Final Act. Naturally,
entities claiming statehood will inevitable emphasise the right of self-determination in support of their
case for independence and recognition.

In practice, however, this claim has come to be seen as having little validity when it comes to
statehood. Despite the fact that the principle is explicitly recognised within the Charter of the United
Nations, and has since been elucidated in international treaties and agreements, in reality its application
has been very limited. Since the end of the Second World War, the notion of self-determination
resulting in the creation of new states has been viewed extremely narrowly. Primarily, it has come to be
regarded as a right applicable to cases of European decolonisation (Koskenniemi, 1994, p.241), or to
other limited cases where a territory is under military occupation. But even in the context of
decolonisation, the right of self-determination has been understood to be applicable only at the point of
9
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decolonisation or military withdrawal. Thus a new state created by an act of decolonisation is, from the
very moment of its creation, subject to the very rights of protection that apply to other sovereign states.

In non-colonial settings the principle of self-determination has come to be regarded rather differently.
In these cases, it is seen as being wholly subordinate to the principle of territorial integrity. In this
context, self-determination is not about a right to independence. Rather, self-determination has come to
be more generally seen as a right to self-administration and self-governance within an existing state
(Archibugi, 2003). No matter how much a population may desire independence, and even if that
decision is taken democratically, the general rule is that unilateral secession, as an act of selfdetermination, is a violation of the territorial integrity of a state and is therefore contrary to the
international law. In a view that echoes the position of other observers, 10 Crawford states:

In international practice there is no recognition of a unilateral right to secede based on a
majority vote of the population of a sub-division or territory, whether or not that population
constitutes one or more “peoples” in the ordinary sense of the word. In international law, selfdetermination for peoples or groups within an independent state is achieved by participation in
the political system of the state, on the basis of respect for its territorial integrity. (Crawford,
1997)

This significance of this elevation of the principle of the territorial integrity of states over and above
that of self-determination was clearly seen throughout the Cold War when a number of territories
10
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sought independence. Katanga‟s effort to secede from the Congo, in 1961, was one notable failure. But
perhaps the most famous of these cases was the attempt by the Nigerian province of Biafra to proclaim
independence. This was eventually put down after a brutal and bloody civil war. Indeed, the only new
state to successfully emerge and gain widespread recognition outside of the confines of the principle of
the non-recognition of secessionist entities was Bangladesh, which seceded from Pakistan in 1971. In
this case, recognition was brought about by a particular confluence of factors; not least of all was
Pakistan‟s military defeat by India and its decision to withdraw its forces from the territory (see
Musson, 2008). But even in this case, Bangladesh was only admitted to the UN after it was recognised
by Pakistan, in 1974 (Fabry, 2010, p.5).

Although the principle of self-determination leading to independence came to be narrowly defined in
terms of the process of decolonisation, the end of the Cold War threw up a number of new examples of
states emerging outside of this context. However, the collapse of the Soviet Union, the dissolution of
Czechoslovakia and the turmoil surrounding the break-up of Yugoslavia did not fundamentally alter the
way in which the international community approached the question of secession; although Serbia, the
key republic in the Yugoslav federation, sought to keep the federation united, or at least to ensure that
Serbs living in the other republics retained a link to Serbia (Pavlowitch, 2003, pp.68-69). However, the
underlying principles guiding recognition nevertheless remained similar. A committee of jurists led by
Robert Badinter, the president of the French Constitutional Court, examined the issue and decided that
the six republics recognised under the 1974 Yugoslavia constitution – Bosnia-Herzegovina, Croatia,
Macedonia, Montenegro, Serbia and Slovenia – all had a right to independence. This right did not,
however, extend to the national minorities as such – in other words the Serbs, Croats and others as
distinct peoples did not have a right of secession. Nor did it extend to the two autonomous Serbian
provinces of Vojvodina and Kosovo, which, under the 1974 Constitution, were accorded many of the
rights of the six republics but did not have a notional right of secession (for more on the Commission,
see Pellet, 1992). As John McGarry (2004, p.ix) has put it:

Recognition was forthcoming in the case of the three communist federations because there
was no central government willing to resist break-up. Both Prague and Moscow (eventually)
assented to the break-up of Czechoslovakia and the Soviet Union. Yugoslavia, as the Badinter
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Commission pointed out, was breaking apart, i.e. was not simply a matter of a regions
seceding. Even then, the Commission made clear, only Yugoslavia‟s federal republics had the
right to secede, and not the regions within those republics, such as Republika Srpska or
Kosovo.

Even, the independence of Eritrea and East Timor, the two non-European states that emerged in the
period, did little to challenge the accepted norms of state formation. This was for two reasons. In the
first instance, both were granted independence by the parent state. Secondly, again in both cases, the
formal claim of the parent state had in any case been somewhat suspect. Both Eritrea and East Timor
had been separate colonies prior to becoming part of Ethiopia and Indonesia respectively. In this sense,
it could be argued that their right to external self-determination, to full independence, had in fact been
curtailed. Therefore, neither could truly be regarded as a case of unilateral or even contested secession
(McGarry, 2002, p.ix).

Thus the end of the Cold War, while apparently creating challenges to notions of sovereignty and
territorial integrity, actually served to reinforce the traditional views on secession. As Crawford (1998,
p.114) has noted, states are still reluctant to recognise new states formed outside of the colonial
experience: „this practice has not changed since 1989, despite the emergence during that period of 22
new states. On the contrary, the practice has been powerfully reinforced.‟ Although some have called
for the right to self-determination leading to independence to be extended beyond the colonial states, 11
this has not been accepted by states. Indeed, as Pegg (1999, p.122) has stated: „from the standpoint of
de facto states, what is important is not the mere existence of this conservative consensus on territory
but its continued strength and effectiveness.‟

The Case of Kosovo
In light of this deep-seated rejection of the principle of self-determination in international politics, and
the clear rules concerning the recognition of new states, the question is why did Kosovo not follow the
same rules and gain some form of internal self-determination in the form of autonomy (for more on the
background to Kosovo, see Malcolm, 2002; Vickers, 1998; Judah, 2002; and Judah, 2008). The simple
11
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answer is that this was in fact the original intention. As noted already, the break up of Yugoslavia led to
a clear-cut acceptance of the right of the six formal republics to gain formal independence. However,
this right was not extended to other units, namely Kosovo and Vojvodina, both of which were defined
as autonomous provinces under the 1974 Yugoslav constitution, or to the constituent nations and
nationalities within Yugoslavia. Throughout most of the 1990s, there was little wish to tackle the
question of Kosovo, which became seen as an internal Yugoslav matter. This remained the case even
though the Kosovo Albanians lobbied heavily for the question to be considered as part of the Dayton
peace process, which led to the resolution of the conflict in Bosnia (Clark, 2001, p.65).

It was as a result of this opposition on the part of the international community to consider Kosovo‟s
claim to statehood that prompted a number of Kosovo Albanians to break with the peaceful attempts to
gain independence – an effort led by Ibrahim Rugova – and instead turn to violent methods. Thus the
Kosovo Liberation Army (KLA) came into existence (for more on the emergence of the KLA see
Perritt, 2008 and Pettifer, 2012). Over the course of 1996 and 1997, the KLA gradually built up its
forces, aided in large part by political instability in neighbouring Albania, which allowed large
quantities of arms to cross the border. By the start of 1998, the violence in the province was starting to
get out of hand and attracting international attention. At this stage, though, the clear intention was to
pursue a settlement that would maintain Kosovo within the boundaries of Yugoslavia, a state that now
incorporated just Serbia and Montenegro.12 The call went out for Kosovo Albanians and Serbia to
engage in formal negotiations leading to „an enhanced status for Kosovo which would include a
substantially greater degree of autonomy and meaningful self-administration‟13 Even the United States,
which would later emerge as the key supporter of Kosovo‟s independence, states that it favoured an
agreement that would grant Kosovo a very high degree of self-rule, but would not allow it to formally
12
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secede. As Madeleine Albright, the US Secretary of State, explicitly stated, in October 1998, „We have
made it clear to Milošević and Kosovars that we do not support independence for Kosovo, that we want
Serbia out of Kosovo, not Kosovo out of Serbia.‟ 14

In early 1999, the conflict in Kosovo took a drastic turn for the worse following the discovery of a
number of bodies in the small Kosovo hamlet of Račak. As a result, a peace conference was convened
in the French town of Rambouillet, just outside Paris. There the two sides were forced to negotiate over
a proposed plan to end the fighting in the province. In the end, however, no final agreement was
reached. The Yugoslav government, led by Slobodan Milošević refused to accept a protocol of the
agreement that would allow NATO forces free access across the entire territory of his country (Judah,
2002, p.220).15 In response, NATO launched an air campaign against Serbia. 78 days later, Milošević
had no choice but to capitulate and remove all Serbian force from Kosovo. Kosovo was placed under
indefinite UN administration. Nevertheless, officials were clear that this did not open the way for
formal independence. For example, a G8 statement, issued at the time of the bombing, made it clear
that a settlement based on autonomy was the preferred solution. 16 Likewise, UN Security Council
14
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The problem was that this formulation was wholly unacceptable to the Kosovo Albanians. As far as
they were concerned, the NATO intervention had opened the way for independence. 20 They would not
accept anything less. The situation was made all the worse by lack of international attention paid to
Kosovo in the aftermath of the intervention. Rather than trying to work with the Kosovo Albanians and
Serbia, following the fall of Milošević in October 2000, the attention of the international community
was focused elsewhere. The terrorist attacks of 11 September 2001, followed by the invasions of
Afghanistan and Iraq shifted the focus onto the Middle East. The Balkans became a forgotten
backwater. And so it remained until March 2004, when major riots broke out in Kosovo. For the
international community, the violence represented a watershed moment. The level of Kosovo Albanian
frustration at the lack of status could no longer be ignored. However, it also became all too apparent
that there was absolutely no way in which they would accept any solution that would see Kosovo
remain a part of Serbia, no matter how loosely this relationship would be defined. Indeed, any attempt
to do so would be vigorously resisted. This raised the all too real prospect that should a solution short
of statehood be foisted upon the Kosovo Albanian population, international forces and administrators
could come to be regarded in the same way as Serb forces once were: as an occupying colonial power.
Kosovo would thus return to violence, this time aimed at the countries that had, just a few years earlier,
fought for the liberation of those who had now turned against them. 21 As Daniel Fried, the US
Undersecretary of State for European and Eurasian Affairs, put it with regard to discussions over the
status process: „wavering would lead to disaster, beginning with riots by Kosovars that risked turning
KFOR into an occupying force and could led to the very radicalization we had successfully avoided so
far.‟22 The implications of such a radicalisation on Western public opinion would be catastrophic. How
could policy makers explain to their populations why people they had fought to protect had turned on
them?23 Given that any attempt to simply abandon the province would lead to anarchy and a power
20
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vacuum within the Western Balkans, and that handing it back to Belgrade‟s control would simply
reignite a civil war, there appeared to be only one possible solution to the problem that had emerged:
accede to the wishes of the Kosovo Albanians for statehood. The problem was that this would
undermine the principle of the territorial integrity of states.

The unique case argument
In the end, the attempt to resolve this problem was built on two arguments. First of all, an attempt was
made to show that there was simply no way in which to reintegrate Kosovo back into Serbia and that
all efforts to reach a negotiated solution had failed. This was achieved through a status process held
under the auspices of Martti Ahtisaari, the UN special envoy for Kosovo. Starting in late 2005, the
talks ran through until March 2007, when Ahtisaari presented his proposals for supervised
independence for Kosovo (for more on this process, see Weller, 2009; Ker-Lindsay, 2009b; and Perritt,
2009). The problem was that this process was undermined by Ahtisaari‟s clear commitment to
independence from the very outset. Rather than pursue open negotiations between the two sides that
would investigate a wide variety of options for Kosovo, he in fact decided from the outset that there
was no alternative to statehood.24 He thus decided that the talks should be aimed at the modalities of
this arrangement. In effect, the talks were loaded from the start. 25 As a result, Belgrade rejected the
proposal for supervised independence put forward by Ahtisaari in early 2007. Likewise, Russia also
refused to endorse the proposals. Thereafter, a further set of negotiations was held in the second half of
2007 under the auspices of the United States, Russia and the European Union – the Troika. While
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certainly more open than the previous talks, 26 these discussions were effectively undermined by claims
from the United States,27 and key EU states,28 that the final outcome would be independence. This
eliminated any reason for Pristina, which was absolutely resolute in its demand for independence, to
engage with the process constructively. Under these circumstances, no progress was made towards an
agreed settlement acceptable to the two sides. Therefore, once again, deadlock in the Security Council
prevailed. Crucially though, supporters of Kosovo‟s independence were now able to argue – at the very
least incorrectly, at worst deceitfully – that a sincere, open and fair attempt to reach a solution had
taken place but that there was no possibility of reaching an agreed solution (see, for example, Jordan‟s
presentation before the ICJ, CR 2009/31, p.30). However, as has been shown, this was clearly not the
case. As Romania subsequently argued before the ICJ, the fact that the Kosovo Albanians had admitted
that they had been prepared only to discuss independence from the very start of the status process
meant that they had failed to negotiate in good faith. To this extent, the argument that all means of
reaching a negotiated solution had been tried was obviously incorrect (ICJ CR 2009/32, p.24).

Secondly, in addition to trying to show that there had been no possibility of reaching a negotiated
solution, it was important to stress that Kosovo was sui generis. It represented a unique case in
international politics that could not be applied to other situations. This was seen as vital to winning
over international support for independence and was therefore heavily cited throughout the status
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administration was committed to statehood, regardless of the current deadlock. As he told cheering
crowds, „at some point in time, sooner rather than later, you‟ve got to say enough is enough, Kosovo is
independent. And that‟s the position we‟ve taken‟ (United States, 2007).
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the British representative, insisted that as the Kosovo Albanians would not accept anything other than
independence, it was pointless for Belgrade to offer anything else. „Ban urges action on Kosovo's
political future‟, DPA, 22 June 2007; „Russia Digs In Heels Against West's Kosovo Plan‟, Reuters, 22
June 2007.
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process, as well as in the period after its declaration of independence. 29 Indeed, it was even
incorporated into Kosovo‟s unilateral declaration of independence. 30 Although there have been a
number of different interpretations put forwards about what makes Kosovo unique, in essence the
argument is centred on three specific elements, as cited by the United States in its presentation before
the International Court of Justice (ICJ CR 2009/30, p.23): „the disintegration of Yugoslavia; the human
rights crisis within Kosovo; the United Nations response.‟

The status of Kosovo within Yugoslavia
A primary argument repeated time and time again to justify Kosovo‟s claim to a special status in
international politics was its status within Yugoslavia and that, as a result of the process of the
disintegration of Yugoslavia, it should have a right to independence. Certainly, Kosovo had a special
position within the structure of Socialist Federal Republic of Yugoslavia (SFRY) under the terms of the
1974 constitution. That is not in question. The problem with the argument that this special status gives
Kosovo a right to independence is that it clearly neglects the fact that international jurists had already
specifically addressed this issue and found that it had not. As noted earlier, the Badinter Commission
had expressly stated that the right of independence lay with the republics. The Commission did not
extend this out to the two key autonomous provinces that sat on the federation council alongside the
republics: Kosovo and Vojvodina. Secondly, and as also highlighted earlier, western policy makers
deliberately sought to keep an independent Kosovo off the agenda throughout the 1990s when
Yugoslavia was collapsing. Indeed, no one had an appetite for an independent Kosovo even after the
NATO intervention. Therefore, it was only when it was obvious that the Kosovo Albanians would not
accept anything less than independence that the argument that it held a special position within
Yugoslavia that entitled it to independence, rather than a return to autonomy, emerged as a key element
in the argument. It was therefore quite clearly created to serve a specific political need. Thirdly, if
Kosovo has a right to independence on these grounds, then surely that right must surely extend also to
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See, inter alia, „Kosovo case unique, says Miliband‟, BBC News, 19 February 2008; „The Case for

Kosovo‟, US State Department (Last accessed 11 January 2010).
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The preamble of the declaration states, inter alia, „Observing that Kosovo is a special case arising

from Yugoslavia‟s non-consensual breakup and is not a precedent for any other situation‟.
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Vojvodina, which also enjoyed the same status as Kosovo within the SFRY. However, the international
community has roundly rejected this view.31

Moreover, this line of reasoning also has wider ramifications for ethnic conflicts and peace process
elsewhere. If a right to independence can be based on the existence of a particular administrative
structure that does not have a notional right to sovereignty under the constitution of a state, then it
raises the possibility that other sub-state units will in future declare that they too had enough of a
special status as to merit formal independence.

The consequences of human rights abuses
The argument that Kosovo‟s independence is permitted on the grounds of human rights violations has
also been cited as a primary justification for Kosovo‟s right to secede from Serbia (European
Parliament, 2008).32 It is important to note that there is no doubt that Serbian forces committed serious
acts of violence and brutality in Kosovo. This much is not in doubt. It has been amply cited in the UN
resolutions preceding the NATO air campaign and well-documented elsewhere since, including in the
prosecution and conviction of Serbian political and military leaders at the International Criminal
Tribunal for the Former Yugoslavia (see, for example ICTY, 2009). The trouble is that if this argument
can be ventured as a justification for independence in the case of Kosovo then why is it not equally
valid in other cases of ethnic conflict? Why should it be the case that the oppression of the Kosovo
Albanians should provide them with an opportunity to attain statehood, when severe and prolonged
human rights abuses are not considered to be valid reasons for recognising the statehood of other
oppressed peoples? In practically all other ethnic conflicts confronted by the international community,
31
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Sandžak (a region of southern Serbia). The comments provoked an outcry, and even led the German
parliament to call for an explanation. The ambassador was forced to backtrack very quickly. „Zobel
apologizes, government sends protest‟, B92, 27 April 2007.
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the underlying principle the respect for the territorial integrity of states has led international mediators
to focus on forms of internal self-determination, expressed as autonomy. The Kurds of Iraq, who
suffered extensive human rights abuses under the regime of Saddam Hussein have not been granted a
right to independence. Nor have the Turkish Cypriots or the Tamils of Sri Lanka had a right to
statehood recognised on the basis of past abuses. Likewise, Croatia‟s „Operation Storm‟ to retake the
separatist region of Krajina, which led to the expulsion of 200,000 ethnic Serbs, 33 has not given the
Serbian community in the country an ex post facto claim to statehood. If Kosovo Albanians can be
granted independence on the grounds of human rights abuses then it must follow that other groups that
have sustained similar treatment must have the same rights; or is it the case that the suffering of
Kosovo Albanians should be elevated above other groups? If so, this line of moral balancing is,
naturally, extremely troubling. However, if this notion, which was accepted in the case of Kosovo, can
be applied more widely, could it be the case, as suggested by Kuperman (2008), that this would
actually run the risk of encouraging groups to engage in potentially „suicidal‟ rebellions in order to try
to encourage outside intervention and thus set in train a series of events as happened in Kosovo?

Furthermore, the argument that it can somehow be regarded as a case of remedial secession, as some
have suggested,34 is also weak. For a start, there is no compelling argument that the Kosovo Albanians
face any existential threat from Belgrade any longer. Milošević is no longer in power – indeed, he is no
longer alive – and the government is Belgrade has openly eschewed any use of military force to pursue
its claims over Kosovo.35 But even if had not publicly disavowed the use of force, it is unlikely that
Serbia would want to provoke another confrontation with NATO, which would be almost inevitable if
Belgrade staged a military invasion to retake the province. The fact that Serbia is also on the course to
EU accession would have made any return to violence or the persecution of the Kosovo Albanians
extremely unlikely. Ultimately, if a process of remedial secession could ever have been justified –
33
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although its legality would have been extremely questionable under current international law – it would
have been appropriate to have taken this action in 1999, as some suggested. 36 Such an argument is
rather more questionable, and much more difficult to justify, under the conditions that prevailed in
2008, when Kosovo declared independence (Vidmar, 2010). As Sir Ivor Roberts (2007), the former
British Ambassador in Belgrade, stated, „It is hard to explain to Serbs why, when Milošević was still in
power, a settlement was imposed which left Kosovo legally and formally part of Serbia. But having
overthrown Milošević and lived according to the rules of the international community for the last seven
years, the Serbs now face being punished by losing nearly 20 per cent of their territory.‟

The period of UN administration
The third argument cited to justify statehood is that Kosovo has been under international administration
for a prolonged period of time (European Parliament, 2008). According to this line of reasoning, the
lengthy period Kosovo had spent as an international protectorate had made any attempt to return it to
Belgrade‟s rule, no matter how loose this rule might be, impossible. Kosovo therefore had no option
but to go its own way. This line of reasoning is problematic for several reasons. For a start, even under
UN administration, Kosovo had been recognised as Serbian territory. Belgrade simply had had no
effective control over the province. To this extent, a model of autonomy could quite easily provide the
same level of self-rule, while allowing Serbia to maintain nominal sovereignty over the province.
Indeed, the Serbian government frequently called for a solution based on, „more than autonomy, but
less than independence‟, and suggested that it would be willing to accept Kosovo having significant
external relations, including membership of the World Bank and IMF, and separate representation in
sporting and cultural bodies. To this extent, it was unclear why UN administration had made Kosovo‟s
case for independence, rather than autonomy, so strong.

36

Paddy Ashdown, comments made during an interview on Sky News, 9 December 2007. Another

observer put the case more harshly: „Fault for the war, originally, lies with local actors on the ground.
However, fault for this perverse non-peace and for much of the nonsense that has prevailed within it
belongs to the international actors who waged a war without the guts to dictate clear terms afterwards‟
(Jansson, 2007).
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A far more problematic element of this argument was the implications that this would have on attempts
to manage conflicts elsewhere. If it were the case that Kosovo should have a right to independence on
the basis of UN administration, it would make any future efforts to introduce UN administration in
other conflicts that much harder to achieve. This argument was specifically tackled by the Cypriot
delegation participating at the hearings of the International Court of Justice on the legality of Kosovo‟s
unilateral declaration of independence. In their oral presentation, the team stated:

What hope is there that States will be persuaded to accept international administration or other
interim arrangements for dealing with crises of the kind that arose in the Balkans, if they know
that they risk being told that the powers that they have temporarily shared with, or temporarily
lent to, another body, have been irrevocably taken from them? It is like handing a child to
someone to look after for a while; and then being told that you will never have the child back.
What will that do to efforts in the United Nations, or the African Union, or the OSCE to bring
an end to killing and to find peaceful settlements to international problems? (ICJ, CR 2009/29,
p.45)

As an aside to this, it is perhaps worth noting that, in the context of the ICJ‟s consideration of the
legality of Kosovo‟s declaration of independence, the Cypriot delegation also produced the strongest
rationale as to why the judges should not seek to engage with the unique case argument during the
course of their deliberations:

If the Court were once to say that it could in effect suspend the operation of the law in relation
to one case because of its particular characteristics, it would establish, in the clearest possible
terms, a precedent for suspending the operation of the law in relation to any case because of
its particular characteristics…Moreover, it is unlikely that the Court could confine the effect
of its opinion to the specific case of Kosovo. Some of the characteristics which have been
alleged in statements before the Court to lead to the conclusion that Kosovo is a sui generis
case exempt from the application of international law could in the hands of any skilful
advocate or manipulative politicians be generalized so as to be applicable to many other
situations…If the Court were to base its opinion on a characterization of Kosovo as a situation
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sui generis, it would cease to be a court of law and would take on the role of the other
principal organs of the United Nations – that of deciding how a particular situation should be
handled politically. (ICJ, CR2009/29, p.49)

Other occasionally cited elements of the unique case argument
In addition to the three primary reasons for claiming that Kosovo is a unique case, several other factors
have been put forward. For example, another justification that has often been cited as a reason for
Kosovo‟s right to independence is that this is the overwhelming wish of the people of Kosovo. This
was explicitly raised by the United States in its oral presentation before the ICJ (CR 2009/30, p.23). It
has not, however, been frequently cited by others as a justification for its independence as it so
obviously rests on the self-determination argument that is being avoided at all costs by many other
countries. If Kosovo‟s unique character were to be based on the will of a dominant ethnic group, it
would all but ensure that the majority of the international community would remain steadfastly
opposed to recognition. Likewise, the argument that Security Council Resolution 1244 did not
explicitly prohibit independence, a point stressed by many interested parties (such as Britain, the
United States and Slovenia) in their oral presentations before the ICJ,37 is also likely to have a
disruptive effect. In future more care will have to be taken in the drafting of resolutions specifically to
preclude certain undesirable outcomes on the part of certain interested actors. This will inevitably make
drafting such resolutions that much more difficult and may well ensure that an element of constructive
ambiguity, so necessary when trying to engage in peace processes, is removed. This could potentially
serve to prolong armed conflict.

The sum of the parts argument
Leaving aside the shortcomings of the various individual arguments that have been put forward to
claim that Kosovo is a unique case, it is also important to consider whether the sum of the whole is
greater than the sum of the parts. According to this view, while each individual element is perhaps not
a reason for regarding Kosovo as sui generis, when taken together they represent a powerful
37
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justification of this perspective. Obviously, there are problems with this line of reasoning. For a start,
given that each of the individual arguments can be challenged and proven to be either false or have a
wider destabilising effect, combining them all together does not suddenly make them all right or
acceptable. Secondly, two of the arguments – namely those relating to human rights abuses and UN
administration – would apparently almost always run hand-in-hand. One does not have international
administration, at least in the context being described here, in situations where all is fine and well. The
existence of the latter is therefore a direct consequence of the former. Likewise, it is perfectly
conceivable that in many other circumstances the removal of some degree of autonomy could be a
justification for insurrection against the central government that sets in train the latter developments. In
this sense, Kosovo certainly cannot be seen as unique in and of itself. To be sure, it may be unique
inasmuch as it is perhaps the first time we have seen the confluence of these various factors in a
particular situation. This does not, however, mean that it can be presented as existing within some sort
of legal bubble that sets it against any other case that is likely to arise in the future. This brings us to the
next element of the sui generis argument.

The unique case argument and a right to independence
While there are good reasons to cast doubt on each of the elements of the sui generis argument as a
justification for statehood, it is important to note that the concept of a „unique case‟ has not rejected out
of hand by many states. Indeed, a number of countries facing separatist threats of their own have been
willing to accept that Kosovo is sui generis, if only to ensure that a link cannot be made to the specific
circumstances that they face. For instance, all five of the EU member states that still reject Kosovo‟s
independence,38 were willing to agree to a joint text produced at the time of the declaration of
38
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independence that specifically refereed to the sui generis nature of the developments in Kosovo
(European Union, 2008). However, and crucially, these states have argued that this does not mean that
the unique confluence of elements that arose in the case of Kosovo could provide a pretext for
independence. For example, during the ICJ case, the Vietnamese government stated, „Respect for the
principle of sovereignty and territorial integrity is the basis to international peace and security and the
peace and security in the Balkans region. It is, therefore, important that a solution to the Kosovo
situation must be in accordance with the principle of territorial integrity.‟ (ICJ CR 2009/33, p.19) To
this extent, many countries, while accepting that Kosovo was unique, were unwilling to endorse the
view that the unique circumstances in Kosovo were sufficient as to allow them to recognise the
declaration of independence. This position was perhaps most clearly elucidated by Marcos Kyprianou,
the Cypriot Foreign Minister, following a meeting with his Serbian counterpart, Vuk Jeremic:

Cyprus does not recognise Kosovo. For us, it is a question of principles, a question of
preserving and safeguarding the territorial integrity of both countries. This is a principle of the
United Nations, the Helsinki Final Act, a principle of international law and on the basis of
these principles, we will never recognise Kosovo…We are also striving to maintain the
territorial integrity of our country and even though we know the position that Kosovo is a sui
generis case and does not create a precedent, nevertheless it does violate the same principles
of international law.39

Notably, even after the International Court of Justice‟s advisory opinion on Kosovo, the position of
many countries appears not to have changed. Indeed, the Court‟s decision may have served to make
further recognition harder to achieve. Although supporters of Kosovo‟s independence argue that the
decision has in fact reinforced the claim that Kosovo is a unique case, 40 the Court did not support this
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they think recognition of Kosovo can reflect negatively in their inner political realm. We will tell them
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position. Rather, in taking a very narrow view of the question, the Court in fact proclaimed that a
unilateral declaration of independence is not, as a mere statement, contrary to general international law.
Although the judges were adamant that they were not taking a stand on whether Kosovo had a right to
secede, or whether or not it was now a state (ICJ, 2010, para.52), their opinion reinforced the view that
Kosovo‟s actions could in fact serve as a precedent for others; rather than confirm the argument that
Kosovo, in all its salient aspects, is unique and cannot be compared to other situations and
circumstances. Under these circumstances, it was perhaps hardly surprising that the opinion was
quickly endorsed by a number of other secessionist, or potentially secessionist territories. 41

Russian objections to the unique case argument
Lastly, the unique case argument was to have significant ramifications in terms of how it would affect
Russian perceptions of the situation. Without Moscow‟s support, the hopes of Kosovo‟s independence
gaining approval from the UN Security Council, which in turn was a requisite for UN membership,
would be impossible. In this context, the unique case argument was in fact wholly counterproductive
inasmuch as it was necessarily predicated on the view that, if Kosovo is sui generis, then the principles
applied in support of its statehood could not be applied elsewhere or to other states. In other words, a
large part of the reason why the current mess exists is precisely because the key states that supported
Kosovo‟s independence were unwilling to allow Russia to exercise the same rights in its own sphere of
influence. Although many have argued that Russia‟s intransigence on Kosovo was driven by malign

that this is not the case and the ICJ ruling has proven that further.‟ „„Next step for Kosovo is UN
membership‟: Ambassador‟, Euractiv, 26 July 2010.
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motives,42 this is too simplistic an explanation. Clear warnings were issued to senior US officials,
including Secretary of State Condoleezza Rice,43 that the Russian public would not accept an
independent Kosovo.44 Even if the Russian government was inclined to accept the sui generis
argument, the Russian public would want to know why Kosovo, a western project, was allowed to have
independence with the acceptance of the Russian Government, but those states in the South Caucasus
that were in Russia‟s sphere of interest were not. This situation was then made even worse by the
decision by the states that supported Kosovo‟s independence to bypass the Security Council when it
became clear that Russia would not accept the Ahtisaari proposals.45 No matter what the apparent
justifications for doing so, the Security Council could not be circumvented in this manner. As Russia
stressed in its presentation before the ICJ, the Security Council needed to endorse a solution (CJ, CR
2009/30). The decision to simply ignore the Council because Russia was willing to exercise its
legitimate right to cast a veto amounted to a very public humiliation for Moscow.

In other words, there is a strong case to suggest that the sui generis argument was rejected by Russia
because it effectively constituted a political insult – rather than because it simply disagreed with
Kosovo independence. While the United States and key EU members believed that they could work
around international law and the Security Council for its own interests, they had simultaneously made
it clear that others could not follow the same path. Under these circumstances, it came as little surprise
to many observers when, just six months later, Russia chose to exercise its own power on the
international stage, and appease Russian public opinion, by recognising South Ossetia and Abkhazia
42
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following a short war with Georgia. Perhaps unsurprisingly, the Kosovo precedent was openly cited as
a justification for this decision by the Russian president, Dimitry Medvedev. Replying to a question
from the press, he stated:

You were right in asking if the Ossetians and Abkhazians can and want to live within Georgia.
This is a question for them to ask of themselves and it is they who will give their own clear
answer. It is not for Russia or any other country to answer this question for them. This is
something that must take place in strict accordance with international law. Though, over these
last years international law has given us numerous very complicated cases of peoples
exercising their right to self-determination and the emergence of new states on the map. Just
look at the example of Kosovo. (The Kremlin, 2008)

As far as Russia was concerned, Kosovo would not, and could not, be sui generis.

Conclusion
For sixty years, the international community has sought to regulate and limit the right of selfdetermination. Rather than allow peoples to secede from established states, the argument has been
made that self-determination should, except in limited cases associated with processes of
decolonisation, be defined in terms of autonomy and self-government within existing states. This
thinking applied as much to Kosovo as to any number of territories within states that sought to break
away and gain full independence. The problem was that the decision to intervene in 1999 made a
continuation of this policy untenable. While there was certainly a wish that Kosovo would be able to
remain a part of Serbia, albeit with a very high degree of self-rule, this became all but impossible to
achieve. To have tried to do so would have led to renewed violence. Likewise, any attempt to try to
ignore the problem was doomed to failure. Rather than be seen as saviours, NATO and the UN
administration in the province ran the risk of becoming seen as „occupiers‟. Under these circumstances,
it became clear in many western capitals that the only solution was to let Kosovo declare independence
and recognise it as such. However, realising that this would open the way for other groups to claim
independence, it was claimed that Kosovo could not be a precedent. It was, instead, a unique case
deriving from a unique set of conditions.
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The problem is that this argument failed to gain universal, let alone general, international support.
Taken separately, each of the key argument used to justify the unique case of Kosovo is subject to
challenge. Taken together, even if Kosovo does represent a hitherto unseen coming together of various
factors, these factors do not create a justification for setting aside the principles and norms of
international relations in entirety. Moreover, many states have come to regard the argument as a means
by which the West is trying to extricate itself from a mess of its own making, while preventing other
states from being able to apply the same rationale in circumstances of their own. In other words, it was
perceived as a case of the West creating one rule for itself while demanding that everyone else continue
to follow established principles.

For all these reasons, it hardly seems surprising that the unique case argument failed to gain universal
acceptance on the world stage and open the way for Kosovo‟s full integration into the international
community. Although the political rationale for supporting independence may have been sound, the
arguments presented to justify the decision were flawed; not only in terms of the long-standing
prohibition against secession, but also in terms of the consequences that they would have on peace
processes elsewhere. Moreover, it was simply too easy for other powers, most notably Russia, to
present the unique case argument as an example of Western hypocrisy. Lastly, many countries simply
felt uncomfortable with the claim that Kosovo was not a precedent. By accepting that Kosovo was a
unique case, the way would be opened for other „unique cases‟ to emerge in the future according to
circumstances. As Timothy Garton Ash (2008) neatly put it at the time Kosovo declared independence,
„Kosovo is unique, and there will be more Kosovos.‟
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