IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
AUSTIN DIVISION

PLANNED PARENTHOOD OF GREATER TEXAS )
SURGICAL HEALTH SERVICES, and on behalf of
its patients and physicians, et al.,

Plaintiffs, CIVIL ACTION

V.

GREGORY ABBOTT, Attorney General of Texas, in
his official capacity, et al.,

)
)
)
§
) CASE NO. 1:13-cv-862-LY
)
)
)
Defendants. )

DECLARATION OF DR. JOSEPH E. POTTER
Joseph E. Potter, PhD, declares and states the following:

Background and Expertise

1. Tam a Professor of Sociology at the University of Texas, Austin. My research
interests include reproductive health, population and development, and demographic
estimation. Since the fall of 2011, I have been the principal investigator of the Texas
Policy Evaluation Project, which evaluates the impact of legislation affecting
reproductive health in the state of Texas. This three-year project includes collaborators at
Ibis Reproductive Health, the University of Alabama-Birmingham, and focuses
especially on the health of low-income and minority women in Texas.

2. Ireceived my PhD in economics from Princeton University in 1975. I worked
as a population researcher and visiting professor in Mexico from 1976 through 1983. In
1983, I became an Associate Professor of Demography at the Harvard School of Public

Health. I have been at the University of Texas since 1989. I have published extensively in



English and Spanish on family planning, fertility, contraception, and demography. A
complete copy of my curriculum vitae is attached as Exhibit 1.

3. I provide the following facts and opinions as an expert in sociology,
reproductive health, demography, and the effect of limiting access to reproductive health
care on women in the state of Texas. The opinions expressed below are based on my
years of experience as a sociologist and the work of the Texas Policy Evaluation Project
(“TxPEP”), as well as my review of the relevant literature.

4. 1 provide these opinions in support of Plaintiffs’ Motion for a Preliminary
Injunction against enforcement of Texas House Bill 2’s requirement that all physicians
who perform abortions “have active admitting privileges at a hospital that is located not
further than 30 miles from the location at which the abortion is performed or induced []
and provides obstetrical or gynecological health care services.”

Summary of Findings

5. TxPEP has compared the current spatial distribution and capacity of abortion
providers with the distribution and capacity of abortion providers should the admitting
privileges requirement go into effect. Our conclusion is that the admitting privileges
requirement will substantially negatively affect the ability of Texas women to obtain
abortion care in two ways.

6. First, because at least one third of currently licensed clinics will stop
providing abortions entirely, many women will be forced to travel significant distances to
reach the nearest abortion provider. Over one in twelve Texas women who seek an
abortion, or nearly 9%, will have to travel more than 100 miles to reach the nearest

abortion provider. For those women who live in particular areas of the state, these



distances will be significant. For instance, the single abortion provider in Lubbock will
shut down, leaving no provider between El Paso in the west and San Antonio in the east.
Some women in the Panhandle will have to travel more than 350 miles to seek an
abortion. The burdens of these trips are magnified by the patchwork of state requirements
that may force women to make multiple trips to a clinic. Some women who would
otherwise have gotten an abortion will be prevented from doing so by these burdens.

7. Second, those clinics that will remain open will have reduced capacity (health
centers often have more than one doctor, and not all of the doctors who currently practice
at a particular location will be able to secure privileges), and they will see a sharp
increase in the demand for their services (because other clinics in the area have shut
down). This reduction in supply and increase in demand will mean that the delays to
obtain an appointment with many providers will increase, and some providers may turn
patients away entirely. Many women may find it impossible to obtain abortion care in a
timely fashion or indeed at all. Abortion is of course a time-sensitive procedure: having
to wait a few weeks may make it impossible for women to get an abortion. Under current
law, abortions at 16 weeks or more can only be performed in Texas in ambulatory
surgery centers (ASCs). Only six abortion clinics in Texas are licensed as ASCs; of those
six, three will stop providing abortion care as a direct result of the admitting privileges
law, leaving only three providing abortions: one in Dallas, one in Houston, and one in
San Antonio. The ASC in San Antonio will have severely reduced capacity and might not
be able to provide even limited services until December. This reduction in the capacity of
abortion providers in the state of Texas will present an insurmountable obstacle to some

Texas women seeking abortions. Those women will be forced by the effects of this law to



carry unwanted pregnancies to term, or attempt to end the pregnancy themselves,

possibly through unsafe means. We calculate that the shortfall in capacity due to the

admitting privileges requirement will prevent at least 22,286 women from obtaining a

safe and legal abortion in the next year, or, in other words, nearly one in three women.
Methodology

8. TxPEP conducted our analysis at the county level. The county is the smallest
area for which the locations of women who have received abortion services are available.
For consistency, we also aggregated providers by county.

9. The first question we addressed is the number of women seeking an abortion
whose distance from a provider would increase after implementation. We used Texas
Department of State Health Services (“DSHS”) records on the county of residence of all
women who received an abortion in 2011." We associated each of these women with the
nearest open provider at the three time points—2011, the present, and a future in which
the admitting privileges requirement has gone into effect. We determined which
providers were or would be providing services at each point in time using all available
sources of information, including the DSHS list of providers, information provided by the
plaintiffs about their own facilities, and key informants. See Table 1 (all figures and
tables attached in Exhibit 2).

10. Texas Health and Safety Code § 171.012 generally requires that a woman
receive an ultrasound in person 24 hours prior to an abortion from her abortion provider.
However, this rule is waived for women who live more than 100 miles from a clinic.

Using the Legislature’s acknowledgement that 100 miles is a burdensome distance to

"We exclude the small number of women whose record did not have a valid county
listed.



travel for abortion care as a guide, we focused on the women who would have to travel
this distance or more at two time points: now and after implementation. We also assumed
that the number of women seeking an abortion at each of these times would remain at the
2011 levels.” This is a conservative assumption because the state of Texas has drastically
reduced its funding for family planning in the two years beginning in October 2011; it is
instead likely to be the case that significantly more women have and will experience
unintended pregnancies. We assessed distance as the distance between the center of the
county of residence and the center of the county of the nearest provider.

11. Performing this calculation in the counties having at least one provider
currently open, 2,440 women who will seek abortions annually reside more than 100
miles from the nearest provider. Next, we performed the same calculation using the
locations of the providers that we expect will still be offering abortion care should the
new legislation requiring admitting privileges be implemented. In that scenario, 5,971
women will reside more than 100 miles from the nearest provider—an increase of 145%
over the current situation. If the number of women receiving abortion care from each
county remains constant, over one in twelve Texas women who seek an abortion will be
more than 100 miles from a provider. Figure 1 shows the number of women who would
have to travel 100 miles or more because of the law by counties. Figure 2 shows the
increase in distance to the nearest abortion provider in each county due to implementing
the admitting privileges requirement. In multiple counties, this additional distance

exceeds 400 miles.

22011 is the last year for which there are complete records of women receiving abortions.
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12. The preceding analysis involved projecting the women who received
abortions in 2011 onto the map of providers who will continue to perform abortions after
implementation of the law. But doing so raises two important questions. The first is
whether the reduced numbers of providers would actually be able to provide this volume
of abortion care. Table 3 shows past and projected provision of abortion services by
county. There are only seven counties that will have an abortion provider after
implementation of the new law. We describe the projected demand based on 2011

volume and estimated capacity in each county below:

a. Bexar County

In 2011, the eight clinics then open in Bexar County were the nearest providers
for 6,969 women seeking abortion. Three of these clinics have already closed. Of the
remaining five clinics currently open, two will close after the law is implemented, and
one will have extremely limited capacity. After the admitting privileges requirement is
implemented, the projected demand is 7,006 abortions per year. We estimate that 2,000
abortions could be provided by the one Planned Parenthood affiliate in the county that
will remain open. Two additional clinics will remain open, but one will have severely
limited capacity. We estimate that together these two clinics could provide 2,250
abortions annually, yielding a county capacity of 4,250. The projected volume will thus
exceed capacity by 2,750 abortions annually. Additionally, because the clinic in Nueces
County is unlikely to be able to meet the needs of all the women seeking abortion from
the Rio Grande Valley, the Bexar County providers may need to perform more abortions

than the number estimated by our procedures. If women from the Rio Grande Valley do



travel to Bexar County to seek abortion care, the additional volume will result in a greater

than expected shortfall in capacity.

b. Dallas County

The five clinics in Dallas County were the nearest providers for 14,947 women
seeking abortion in 2011. After the requirement is implemented, two of these five will
close and the projected volume will increase dramatically by 51% to 22,598. The
capacity of the remaining providers is estimated to be only 12,500 abortions per year,
which is barely more than half the projected volume. The projected volume will exceed

capacity by 10,098 abortions per year.

c. El Paso County

The two clinics in El Paso County were the nearest providers for 2,230 women
seeking abortion in 2011. After the requirement is implemented, one of these clinics will
close, while the projected volume will increase by 50% to 3,337. The capacity of the sole
remaining provider, based on 2011 volume, was only 800 abortions per year. The

projected volume will exceed capacity by about 2,500 abortions per year.

d. Harris County

The nine clinics in Harris County were the nearest providers for 19,181 women
seeking abortions in 2011. Since then, an additional clinic has opened. After the
requirement is implemented, three or four of these ten providers will close and the
projected volume will increase by 16% to 22,258. Given the reduction in the number of

clinics, we doubt the remaining clinics will be able to meet the projected demand.



e. Jefferson County

No change.

f. Nueces County

The single clinic in Nueces County was the nearest provider for 1,623 women
seeking abortion in 2011. After the requirement is implemented, the clinic is expected to
stay open but the projected volume this clinic would need to deliver would be 4,573
abortions. This 182% increase in volume is due to the closure of the two clinics in the Rio
Grande Valley. As noted above, it seems very unlikely that this single clinic will be able

to meet this projected demand.

g. Travis County

The four clinics in Travis County were the nearest providers for 6,118 abortions
in 2011. After the requirement is implemented, three of the four clinics are expected to
stay open, while we project the volume to increase 26% to 7,719. The volume of the
clinic that will close is about 1,800 abortions per year. This means that the projected

volume for the county will exceed capacity by 3,401 abortions per year.

In summary, in five of the seven counties, there will be a substantial increase in
the projected volume of services required due to closure of clinics in other counties that
will no longer have a provider. Moreover, there will be a substantial reduction in the
capacity to provide services in four of these five counties. One of the two counties not
projected to experience a substantial increase in volume or loss of capacity, Jefferson
County, has a relatively small volume of abortions. The other, Bexar County, will

experience a loss in capacity and may in fact see a surge in demand due to the loss of the



clinics in the Rio Grande Valley and the inability of the Nueces County provider to
nearly triple its volume. All told, the projected demand for abortion care statewide is
68,889, and the expected capacity after implementation of the law is only 43,850. The
implication is that 25,039 women will not be able to access abortion care in the state,
even if they could travel the long distances necessary to access the nearest clinic with
capacity to serve them. Eighty-nine percent of this deficit, or 22,286 abortions, is due to
closures that will occur as a result of the implementation of the challenged provision.

13. Finally, the last and most challenging question concerns the number of women
who will be unable to obtain an abortion because of the increase in distance to a provider
and the loss of capacity. These women may be forced to carry the pregnancy to term or
attempt to end the pregnancy themselves, possibly through unsafe means.

14. Limited access to abortion providers, and abortion provider closings in
particular, are associated with reduced abortion service provision and lower abortion
rates, an increase in the distance women must travel to obtain an abortion, and an
increase in out-of-state travel for abortion care.’ Several studies have shown that
communities with higher travel distance to an abortion provider have lower abortion
rates, implying that some women who would seek an abortion cannot access one.
Furthermore, the burden of travel is higher for younger women, women of color, and

low-income women, who have fewer resources to overcome the increased cost of further

3See Silvie Colman & Ted Joyce, Regulating Abortion: Impact on Patients and Providers
in Texas, 30 J. of Policy Analysis and Management 775 (2011); Sharon Dobie et al.,
Abortion Services in Rural Washington State, 1983-1984 to 1993-1994: Availability and
Outcomes, 31 Fam. Plan. Persp. 241 (1999); Theodore J. Joyce et al., Back to the Future?
Abortion Before & After Roe (Nat’l Bureau of Econ. Res., Working Paper No. 18338,
Aug. 2012; Theodore Joyce, The Supply-Side Economics of Abortion, 365 New Eng. J.
Med. 1466 (2011).



travel.* The restrictions will likely have the greatest impact on these vulnerable
populations that do not have the resources to travel to clinics in a distant city or out of
state. Data from our research in Texas indicate that approximately 40% of women
seeking abortion are at or below 100% of Federal Poverty Guidelines.

15. One of the negative health effects of these restrictions is undoubtedly a rise in
attempts to self-induce abortion, and prior research has indicated that young age is a risk
factor for attempting abortion self-induction.” In 2012, TxPEP conducted a survey with
318 women seeking abortion in six cities across Texas. We found that 7% of women
reported taking something on their own in order to try to end their current pregnancy
before coming to the abortion clinic. This proportion was even higher—about 12%--
among women at clinics near the Mexican border. By comparison, a nationally
representative survey of abortion patients in 2008 found that 2.6% reported ever taking
something to attempt to self-induce an abortion over the course of their lives.® The rate of
attempted self-induction was thus significantly higher in Texas than nationwide even
before the current restrictions go into place. We anticipate that abortion self-induction
will become even more common in the state as access to clinic-based abortion becomes
more limited. While abortion is a very safe procedure when performed by a physician,

women who attempt to self-induce may put themselves at risk of hemorrhage or uterine

* See Robert W. Brown & R. Todd Jewell, The Impact of Provider Availability on
Abortion Demand, 14 Contemp. Econ. Policy 95 (1996); R. Todd Jewell & Robert W.
Brown, An Economic Analysis of Abortion: The Effect of Travel Cost on Teenagers, 37
Soc. Sci. J. 113 (2000); James D. Shelton et al., Abortion Utilization: Does Travel
Distance Matter? 8 Fam. Plan. Persp. 260 (1976).

> Daniel Grossman et al., Self-induction of Abortion Among Women in the United States,
18 Reprod Health Matters 136 (2010).

% Rachel K. Jones, How Commonly Do US Abortion Patients Report Attempts to Self-
Induce? 204 Am. J. Obstetrics & Gynecology 1 (2011).
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rupture.” Women frequently use a variety of less effective and more dangerous methods
to end a pregnancy on their own, including taking herbs or self-inflicting abdominal
trauma.®

16. Women’s health will also be negatively impacted by a rise in the number of
second-trimester abortions in Texas caused by delays accessing care. Even if the
remaining clinics were somehow able to meet the demand of women seeking abortion,
and women were able to travel the long distances, women will need to wait longer to
obtain an appointment. This will push women later in pregnancy, when the procedure is
associated with a higher risk of complication’ and is more expensive, creating even more
obstacles for low-income women. Women will also have to spend a longer period of time
saving up to pay for increased travel costs, which can in turn further delay the timing of a
procedure. Having to raise money for travel and procedure costs is a common reason why
women end up presenting beyond the gestational age limit of a clinic.'’

17. The legal landscape in Texas makes this delay particularly burdensome.
Current law requires that all abortions at 16 weeks or more be performed in a facility
licensed as an ambulatory surgical center. There are currently only six ASCs which
perform abortions throughout the state: two in Houston and one each in San Antonio,
Austin, Fort Worth, and Dallas. If the admitting privileges restriction goes into effect,

three of these will stop providing abortions, leaving only two ASCs fully open in Dallas

" Premila Ashok et al., Midtrimester Medical Termination of Pregnancy: A Review of
1002 Consecutive Cases, 69 Contraception 51 (2004).

8 See Grossman, supra note 5.

? Linda Bartlett, et al., Risk factors for Legal Induced Abortion-Related Mortality in the
United States. 103 Obstetrics & Gynecology 729 (2004).

" Ushma D. Upadhyay et al., Denial of Abortion Because of Provider Gestational Age
Limits in the United States. 87 Contraception 3 (2013).
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and Houston, and very reduced services in San Antonio. A few weeks’ delay in obtaining
an abortion, through increased cost, logistical difficulties, or a clinic’s inability to see a
patient, could force a woman to travel even greater distances; a few more weeks’ delay
due to those same factors could mean she is unable to obtain an abortion at all.

18. Many women will find the barriers to abortion care too great to overcome and
will end up continuing their pregnancies, despite their desire to terminate. Others may
attempt to self-induce abortion and fail. All of these women will end up carrying a
pregnancy to term and delivering a child they do not want or feel they cannot care for.

19. The requirement for physicians to have hospital privileges within 30 miles of
their place of work will result in the closure of many clinics in the state, causing
significant barriers to care for women seeking abortion. These restrictions are thus likely
to severely burden Texas women’s access to abortion care and negatively impact their

health.

I declare under penalty of perjury that the foregoing is true and correct.

Dated: October 1, 2013 At: Austin, Texas

&

v ~

seph E. Potter
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Table 1. Counties with an abortion provider by period

County

Any 2011 Any now
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Table 2. Projected abortions to women living at least 100 miles from nearest provider

Abortions
Present 2,440
Post law 5,971




Table 3. Past and projected provision of abortion services by county

Annual Annual Annual
- - estimated Change in Estimated Capacity
estimated estimated o : . . L.
County . . . . demand % increase | capacity 2011 capacity deficit post
provision provision .
after law is to post law post law law
2011 present .
implemented
Bell 1,192 1,317
Bexar 6,969 7,000 7,006 1% Lose 50f 8 4,250 2,756
providers, with
one remaining
provider at
extremely
limited
capacity
Brazos 957
Cameron 786 786
Dallas 14,947 14,999 22,598 51% Lose 2 of 5, 12,500 10,098
with one
remaining
provider at 1/3
prior capacity
El Paso 2,230 2,256 3,337 50% Lose 1 of 2 800 2,537
providers
Fort Bend 2,317
Harris 19,181 21,748 22,258 16% Lose 3 or 4 of 19,000 3,258
10 providers
Hidalgo 2,164 2,164
Jefferson 1,398 1,398 1,398 0% No change 1,400
Lubbock 1,077 2,015
McLennen 716 1,286
Midland 543
Nueces 1,623 1,623 4,573 182% No change 1,600 2,973
Tarrant 6,044 6,130
Taylor 399
Tom Green 228
Travis 6,118 6,167 7,719 26% Lose 1 of 4 4,300 3,419
providers
State 68,889 68,889 68,889 0% 43,850 25,039

Note: It assumes that women obtain abortion care in the county with the nearest provider. It also assumes a constant number of women
from each county receiving abortion care in Texas in 2011, the present, and after implementation of the admissions privileges

requirement.




Figurel. Women having to travel more than 100 miles due to admitting privileges requirement
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Figure 2. Additional distance women would have to travel due to admitting privileges requirement
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